
plans. BellSouth wholly endorses the Commission's tentative view that this procedural and

administrative burden on the introduction of innovative services by the BOCs is contrary to the

public interest.
47

Accordingly, BellSouth agrees that the CEI plan filing requirement must be

I·· d -\8e Immate .

While the adverse impacts of the CEI plan filing requirement on BOCs' abilities rapidly

to introduce new services has been described in the past with anecdotal stories highlighting

individual cases,49 a recent study introduced by Ameritech in another proceeding presents a

47

To be consistent, the Commission also should dismiss all pending CEI filings before it
and no longer require services originally offered pursuant to CEI plans (including payphone
services) to continue to be offered by the terms of those plans. Similarly, plan amendments
should not be required for modifications of previously authorized services. Once the
Commission makes the policy determination that CEI plans are unnecessary on a going forward
basis, continuing to constrain BOCs' existing service offerings to terms of previous filings would
disadvantage those BOCs in comparison to BOCs who have not yet introduced such offerings,
but who would later be able to do so free of the limitations of a specifically approved plan.

Further Notice at ~ 63 ("Moreover, the time and effort involved in the preparation and
review of the CEI plans may delay the introduction of new information services by the BOCs,
without commensurate regulatory benefits. Such a result is contrary to one of the Commission's
original purposes in adopting a nonstructural safeguards regime, which was to promote and speed
introduction of new information service, benefiting the public by giving them access to
innovative new technologies.").
48

Separately, the Commission's concern with how the proper regulatory classification of a
service (i. e., information service or telecommunications service) might be determined absent a
CEI plan review process is not really a CEI issue at all. All carriers must be concerned with the
proper regulatory classification of their services, and the issue is not unique to BOCs.
Independent Data Communications Manufacturers Association Inc. Petition for Declaratory
Ruling that AT& T's Interspan Relay Services is a Basic Service, 10 FCC Rcd 13717-718 (1995).
Several vehicles outside of the CEI plan review process, including complaint proceedings or
declaratory rulings, remain available to parties or the Commission for resolving these issues.
See. e.g., Telecommunications Resellers Association Petition for Declaratory Ruling, CCB/CPD
98-16 (filed March 5, 1998).
49

See, e.g., Further Notice at n. 196.
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51

comprehensive review of all CEI filings. 5o This study confirms that BOC enhanced service plans

encounter substantial delay through the regulatory approval process. Indeed. the Ameritech

study shows that the average delay between the CEI plan filing date and the approval to begin

offering the service5l was over six months. 52

"Six month delay" and "rapid introduction" are incompatible terms -- particularly in

today's marketplace -- given the pace at which new technologies and services are moving.

Indeed, the only parties' whose interests are advanced by such delays are those with whose

services the BOCs' enhanced services would compete. These parties thus have the

anticompetitive incentive to protract the CEI plan approval process as long as possible. The

Commission must eliminate this incentive and opportunity for abuse of the regulatory process

and the consequential delay in the introduction of new services by eliminating the CEI plan filing

requirement in its entirety.

Moreover, CEI plans are not necessary to guard against alleged incentives or

opportunities for access discrimination by BOCs. As the Commission noted in the Further

Notice, the CEI plan filing requirement was always intended to be an interim measure.

Originally, the Commission contemplated that implementation of ONA would supplant the need

See, Petition of Ameritech Corporation to Remove Barriers to Investment in Advanced
Telecommunications Capability (Attachment B), "The Effects of Regulation on the Innovation
and Introduction of New Telecommunications Services," CC Docket No. 98-32 (filed March 5.
1998) CAmeritech Study").

It should be noted that the delay in the approval process itself does not include additional
days on there front end necessary for CEI plan preparation or the additional days following
approval necessary to ramp up a new service offering from a cold start.
52 Ameritech Study at 8 ("average was around 190 days").

23



53

for filing and approval of service specific CEI plans. This is because under ONA, ISPs would

have the opportunity to request new service capabilities and to pick and choose from among a

range of ONA services offered by each of the BOCs. Thus, the assurance of availability of basic

services used in BOCs' enhanced services would be satisfied by the more comprehensive range

of basic services available under ONA plans.

BellSouth urges the Commission to exercise caution, however, not to base a present

decision to eliminate the CEI plan requirement on the safeguards originally established in the

ONA proceedings, particularly insofar as the Commission has proposed to modify those

requirements. 53 To base the elimination of CEI plan requirement on the shifting sands of the

ONA requirements could subject the Commission to yet another remand.

Instead, the Commission should firmly base its decision to eliminate CEI plan

requirements on the changed circumstances occasioned by the passage of the 1996 Act. As has

been discussed above, the ONA and other nonstructural safeguards were introduced, as is all

economic regulation, only to operate as surrogates for natural competitive forces. Clearly, when

the ONA requirements were first established in the Computer III Phase I Order and throughout

the ONA plan approval process, the operative presumption was that regulation in the form of

safeguards was necessary to fill a void created by the absence of competition in local exchange

markets. By establishing the framework and conditions for local competition, however, the 1996

Act has obviated the need for surrogate regulation. Moreover, the actual presence of competing

local service providers and the relationships they have established with ISPs confirm that the

BellSouth has also shown that the ONA and other special safeguards should be
eliminated entirely.
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local service marketplace is functioning competitively. as intended. Accordingly, that should be

the basis for the elimination of CEI plan requirements. not the continuation of a form of ONA

safeguards for which there is no longer a need.

B. At A Minimum, The eEl Plan Requirement Should Be Eliminated For
Services Offered Pursuant To Stricter Separate Affiliate Requirements

The Commission inquires in the alternative whether. should it not eliminate the CEI plan

requirement entirely, it should at least eliminate the requirement for BOCs' enhanced services

offered through affiliates established pursuant to statutory separation requirements. BellSouth

agrees that the Commission should do so. BellSouth disagrees, however, with the suggestion

that other Computer /II safeguards would continue to apply to a BOe's enhanced service offered

through such an affiliate. 54

The Commission has provided in the Further Notice the appropriate rationale to support

its proposal to eliminate the CEI plan requirement for services offered through statutory separate

affiliates. Specifically, the Commission has noted that the separate affiliate requirements of

Sections 272 and 274 of the Act sufficiently address the access discrimination and cost

misallocation concerns that formed the basis of the Commission's own Computer /I separation

The Commission actually suggests that "applicable" Computer /II safeguards and aNA
safeguards would continue to apply notwithstanding the offering of an enhanced service through
a statutory separate affiliate, Further Notice at ~ 68, although neither set of "applicable"
safeguards is defined. BellSouth assumes for present purposes, however, at least in regard to the
reference to ONA safeguards, that the Commission is alluding to the aNA requirements that the
Commission has previously imposed on BOCs irrespective of any structural relief, as those
requirements may be modified in this proceeding. As shown previously, those requirements
should be eliminated in light of the obligations imposed under Section 251 of the Act.
BellSouth's opposition in this context is directed at the suggestion that an undefined set of
Computer /II safeguards would continue to apply to a BOC's offering of enhanced services
through a separate affiliate.
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requirement. Any CEI filing requirement designed to address those same concerns would be

redundant. Additionally, as noted by the Commission. retention of the CEI plan filing

requirement under such circumstances would cause unwarranted delay in the availability of the

intraLATA component of a planned intra-/interLATA service for which the interLATA

component could readily offered without CEI plan approval. The public interest would not be

advanced by such a bifurcated service introduction process.

This same rationale also requires rejection of the suggestion that BOCs' intraLATA

enhanced services offered through such a separate affiliate without a CEI plan would still remain

subject to Computer III safeguards. As just noted. the Commission has already observed that the

access discrimination and cost misallocation concerns of Computer II are adequately addressed

by the Section 272 and 274 separate affiliate standards. These are also the same access

discrimination and cost misallocation concerns that the Computer III safeguards were designed to

address through nonstructural means. Moreover. the Commission has previously acknowledged

that the requirements of Computer II and of Computer III are alternative sets of safeguards. One

set is not overlaid on the other precisely because they are alternative means of addressing the

same regulatory concerns. By the same token. Computer III safeguards should not be overlaid

on Section 272 or 274 separation requirements. Indeed. such redundant regulation would be

directly contrary to the Commission's obligation to reduce or eliminate regulations that are "no

longer necessary in the public interest.,,55 Accordingly, the Commission's proposal to retain an

undefined set of "applicable" Computer III safeguards even to enhanced services offered through

separate affiliates should be rejected.

55 47 U.S.C. § 161(a)(2).
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VI. THE COMMISSION SHOULD NOT EXTEND TO ISPS THE RIGHTS OF
CARRIERS UNDER SECTION 251

Section 251 (c) of the Act requires all incumbent LECs to provide to "requesting

telecommunications carriers" interconnection and access to unbundled network elements in

accordance with the terms of Sections 251 and 252. As the Commission has previously

determined, ISPs that do not also provide telecommunication services ("pure ISPs") are not

telecommunications carriers and thus do not have statutory rights to request interconnection or

access to unbundled network elements under Section 251 (c). 56 Nevertheless, the Commission

has inquired whether it is in the public interest for the Commission through this proceeding to

extend "Section 25 I-type" unbundling rights to pure ISPs. Without a doubt, the Commission

should not do so.

Section 251 (c) is but a subpart of a comprehensive statutory scheme adopted by Congress

to promote competition in local exchange service markets. Within that scheme, the rights

granted are balanced against certain obligations. For example, carriers that request

interconnection or access to unbundled element pursuant to rights granted in Section 251 (c) in

order to provide local service in competition with the incumbent also must satisfy the obligations

imposed on all local exchange carriers under Section 251 (b) as well as the duties of all

telecommunications carriers under Section 251(a). In light of this balance of benefits and

obligations within Section 251, one must assume that had Congress intended the benefits of

Section 251 (c) also to be available to non-telecommunications carriers independent of the

associated obligations it would not have crafted Section 251 as it did.

56 Local Interconnection Order, 11 FCC Rcd at 15990.
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Moreover. to grant ISPs certain carrier-like rights without imposing on them carrier-like

obligations would only exacerbate the existing inconsistencies in the Commission's treatment of

ISPs and carriers. For example, the Commission has indicated it is not reexamining in this

proceeding its recent decision to continue not to subject ISPs to interstate access charges. 57 Yet,

the Commission cannot avoid reraising that issue if it attributes even greater carrier-like

characteristics to ISPs. Indeed. such piecemeal attribution of carrier-like rights to ISPs will only

further blur the distinction (if any is left) between ISPs and carriers and make it impossible for

the Commission to explain any continuing disparate application of Title II regulation between

these entities.

Finally, there is no need for the Commission to extend Section 25 I-like rights to ISPs.

As discussed above. ISPs can obtain all of the benefits of Section 251 interconnection and

unbundling by becoming a telecommunications carrier and assuming the associated obligations,

by partnering or teaming with a telecommunications provider who has such rights, or simply by

buying the services of a competing local service provider. Indeed, the explosive growth of

information services markets indicates that ISPs are in fact obtaining access to the features or

services they need. Requiring incumbent LECs to treat ISPs as carriers for purposes of

interconnection or unbundling requests simply is not necessary to promote competition in

information services markets.

57 Further Notice at n. 233.
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VII. THE COMMISSION SHOULD REJECT ATSI'S REQUEST FOR A BAN ON
JOINT MARKETING OF INTRALATA INFORMATION SERVICES

In a holdover from prior proceedings, the Commission solicits comment on one aspect of

a petition for reconsideration of the Commission's BOC Safeguards Orde,s8 filed in 1992 by the

Association of Te1emessaging Services International ("ATSI"). In its petition, ATSI asks the

Commission to reverse its past conclusions that joint marketing of basic and enhanced service

offered pursuant to nonstructural safeguards is in the public interest. As BellSouth and others

showed previously, ATSI has offered no basis for such a reversal. Accordingly, the Commission

should affirm that joint marketing remains in the public interest.

At the outset, it should be noted that ATSI's petition presents something ofa procedural

anomaly. ATSI originally filed its petition following the BOC Safeguards Order in which the

Commission had concluded that integration, including joint marketing, of BOC enhanced and

basic services pursuant to nonstructural safeguards would serve the public interest. As the

petitioning party, the burden was on ATSI to demonstrate that the Commission's previous

decision was in error. As parties opposing that petition demonstrated, however, ATSr s petition

consisted of little more than a summary reiteration of its earlier filed comments and presented no

new argument or evidence that had not already been considered and rejected by the Commission.

For this reason alone, the Commission should have dispensed with ATSI' s petition.

At this juncture, however, as a result of ATSI' s withdrawal of its petition from the docket

in which it was filed in exchange for the Bureau's agreeing that the Commission would address

Computer III Remand Proceedings: Bell Operating Company Safeguards and Tier 1
Local Exchange Company Safeguards, 6 FCC Rcd 7571 (1991) ("BOC Safeguards Order").
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in this proceeding the issues raised in the petition. ATSI's petition has taken on the semblance of

a new proposal in a separate rulemaking proceeding. The Commission should be cautious not to

let this procedural jockeying by ATSI allow it to evade its obligation to carry the burden of

convincing the Commission that any prior decision was improper. Carrying such a burden

requires more than simple repetition of previously rejected arguments.

In any event, there is ample evidence to demonstrate that integrated marketing of basic

and enhanced services is in the public interest. The analysis contained in BellSouth's original

comments in this proceeding and included as Attachment B hereto documents the public benefits

of integrated operations, including joint marketing. Indeed, most of these benefits are directly

attributable to the integration of sales and marketing functions. Among the benefits identified

are the availability of desirable services to customers whose needs were not being met by

incumbent service providers, stimulation of the overall market for such services, and increases in

customer awareness of and demand for new features and functions from competing sources.

Moreover, BOCs were able to provide or stimulate these benefits while achieving for themselves

only a small share of the potential market. Finally. economic analysis confirmed that consumer

welfare was measurably higher as a result ofBOCs' integrated service offerings.

In contrast, there has never been any showing of public benefits to be derived from

requiring separation of marketing activities. personnel. or facilities. In fact, the record has

consistently shown just the opposite: a prohibition on joint marketing would raise the costs of

services and, in some cases, cause them not to be offered at all. As BellSouth's prior comments

reflect, a prohibition on joint marketing of voice messaging services would be expected to cause

material cost increases in four discrete areas: sales (200+%), advertising (300%), customer
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service (40%), and facilities (100%) -- leading to a weighted average per unit cost increase of

176%. Under such circumstances, BellSouth likely would not offer the service in some areas.

And even where offered, many customers would likely no longer find it an attractive value. Such

a result is clearly not in the public interest.

Finally, even ATSI conceded in its petition that "moint marketing undoubtedly creates

efficiencies for the BOCs.,,59 In contrast, all of the instances of abuse of joint marketing rules

alleged by ATSI have been addressed or refuted by the parties and rejected by the Commission.

Nonetheless, even to the extent the Commission's rules permitting integrated operations "may

involve any small diminution" in effectiveness against alleged anticompetitive behavior, the

Commission has concluded "that the danger of this is outweighed by the benefits of

integration. ,,60 Accordingly, the Commission should again reject ATSI' s contention that joint

marketing should be prohibited.

CONCLUSION

The time is ripe for the Commission to pen the final chapter in its regulatory policy saga

regarding safeguards for BOCs' enhanced service operations. As shown herein, the

Telecommunications Act of 1996 obviates the need for regulatory surrogates for competition.

Especially in light of the Act's unbundling and interconnection requirements that apply to all

ILECs, the Commission must discontinue its unjustified, disparate regulation of BOCs' enhanced

services. At a minimum, the Commission must remove the CEI plan filing requirement and

other regulatory burdens which serve only to delay rapid introduction of new services.

59

60

ATSI Petition at 6.

BOC Safeguards Order, 6 FCC Rcd at 7622.
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Accordingly, BellSouth supports the Commission's initiative in this proceeding as discussed

herein.

Respectfully submitted.

BELLSOUTH CORPORAnON

By: ~~!/An
M. Robert Sutherland ~
A. Kirven Gilbert III ..

Its Attorneys

1155 Peachtree Street, N.B.
Suite 1700
Atlanta, Georgia 30309
(404) 249-3388

Date: March 27, 1998
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Betore The
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Compu~er IIX Further Remand
Proce.dings: B.ll Op.rating
Company Provision ot
Enhanced Service.

}
}
}
}
}
}

CC Docket 95-20

RpLY COIQIINTS

B.llSouth T.leco..unications, Inc. ("B.llSouth"),

hereby responds to comments submitted in the above

ret.renc.d docket. l

IN'l'BOQUCTION

In its Notic.,t the co..ission solicit.d input that

would assist it in d.v.loping a policy d.cision on the

prop.r regulatory tra••work and associat.d sateguards for

the form.r B.ll Op.rating Compani.s' ("BOCs") participation

in .nhanc.d s.rvic. mark.ts. Substantial and credible

evid.nc. was provided ·that a rolicy p.rmitting integration

ot enhanced and basic s.rvic.s, subject to nonstructural

saf.guards, g.n.rat.s m.asurabl. pUblic bln.fits.

Conv.rs.ly, no cr.dible evid.nce of any quantifiable

pUblic bln.fit of a s.parate sUbsidiary requirement was

ott.red. Rath.r, opponents of structural relief, ~,

A list ot ca.a.nting parti.s and the abbreviations
us.d h.r.in is includ.d in Attachm.nt A.

t cA'Puter III Furth.r B'p'p4 Pracll4inq.: 1111
gperatinq Coppany Provision af Inbanctd ServiQls, Notice of
Propos.d Rul.making, CC Docket No. 95-20, FCC 95-48 (rel'd
F.b. 21, 1995) ("Notice").



tho.e who have a vested, private interest in the BOCs being

hamstrun9 by unnecessary regulation, were left to resort to

misrepresentation, innuendo, and hearsay.

The bottom line, as the comments indicate, is that the

Commi~sionts policy permitting structural integration has

allowed millions of consumers to obtain services that

otherwise were unavailable to thea, while competition in

those and all enhanced service markets has continued to

thrive. On the basis of this record, the Comaission has

little choice but again to adopt a policy favoring

structural integration of the SOCs' enhanced service

operations.

I. A 'Mlt;h of 1Vi4enge Rssmeka1tM Iube1:antial
Public lIn.tit. at y.£tiQll Integration.

As 8.llSouth observed in its Ca.aents, the Notice sent

a clear indication that the Co..ission would rely in this

proceeding on demonstrable evidence and experience, rather

than hyperbole and hysteria. In response to this

indication, the SOCs have presented a w.alth of objective

and quantifiable data based on current experience, both of

the BOCs individually and of enhanced service markets more

globally. In contrast, opponents of structural relief have

aqain hidden behind their traditional doom and gloom

predictions and have practically ignored that their own

industry has grown at explosive rat.s under the very

policies they criticize. The record is clear that vertical
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integration of enhanced and basic service affects the pUblic

interest· beneficially.

Whether presented in number of customers,3 revenues,'

growth rates, ~ consumer welfare, 6 or any other measure, 7 the

data ~ead to the inescapable conclusion that the pUblic has

benefitted substantially under the commission's computer III

policies. It is well established that millions of

individuals are now taking advantage of the opportunities

pre.ented by integrated voice me••aging service•• '

Moreover, the.e service. are available a. a choice to ten.

of million. more cu.tomer., leading to continued innovation

and improvement in competing source. of .uch services, such

] a..,~, NYNEX at 20, 25; Bell Atlantic at 5, lO
ll; US We.t at 12; SBC at 3, 13; Pacific at 16-17; BellSouth
at 52-53.

4 "a.., ~, NYNEX at 20; B.ll Atlantic at n.7, n.g,
8, 12; US W.st at 12; ~rit.ch at 3-4, 6; SBC at 7, 11-12;
Pacific at 7, 9; B.llSouth at 56, n.69.

s a.a,~, NYNIX at 20-21, 25; B.ll Atlantic at 8;
US We.t at 12; Aaeritech at 3; SBC at 8-9, 11-12; Pacific at
7-48.

• a.a,~, Haus..n and Tardiff study appended to
each of the BOCs' c~nt., pa••ia.

7 _,~, NYNIX at 26 (substantial price
decr.....); Bell Atlantic at 7 (cr.ation of n.w markets), 8
9 (~ic. decr.....); US W••t at 12 (increa.ed .ales by
cc.patitor. due to aoc's adverti.ing of it. own service) ;
SIC at 10-26 (SUbstantial competition and coapetitors in all
market secpl.nt.); Pacific at 18 (packaging of new and lower
priced ••rvice option.); BellSouth at 53 (rapid penetration
growth showing previou.ly exi.ting, but unmet, demand for
new servic••), 55 (new feature develop.ent in CPE based
alt.rnative.) •

• S•• note 3, supra.
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as CPE, and maintaininq downward pressure on prices of those

alternatives. 9 Thus, even customers who do not bUy the

BOCa' services realize appreciable benefits from the

commission's policies.

Moreover, the benefits to consumers have not been

qained at the expense of a competitively functioninq

marketplace. To the contrary, the marketplace has not only

remained competitive aero•• enhanced service segments, but

has been amonq the fastest growing sectors of the national

econo.y.IO

That much of this qrowth has occurred with only nominal

participation by the BOCs in certain market sectors is

hardly damning criticism of the Ca.ai••ion's policies. In

fact, such re.ult. prove the effectivene•• of both pronqs of

the Co_ission's ONA initiative,1I rather than undermine it.

That the BOCs have not parlayed structural relief into a

position of .arket dominance, •• opponenta of structural

relief routinely have a••erted the BOCs would do, validates

the Co_i••ion'. rejection of those a••ertions and the

Comaiaaion'. reliance on nonstructural requirements as

•
10

See BellSouth at 54-56.

See note 5, supra.

II In it. Ca.aent., BellSouth encouraCJed the Co_is.ion
to maintain it. per.pective that di.tinCJUi.he. between those
safequard. de.igned to ensure BOC. participating in enhanced
service market. do so in a nondiscriainatory manner and
other require.ents de.igned to fo.ter service development
opportunities for all enhanced service providers. BellSouth
at 8-11.
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ettective sateguards against such results. That the

marketplace has nonetheless grown at double digit rates

contirms that nonatfiliated ESPs are obtaining network

services to provide the enhanced services demanded by the

consuming pUblic.

Indeed, as the Haus.an and Tardift study appended to

eacb of the BOCs' co..ents d..onstrates, if the opportunity

tor SOC participation in enhanced service .arkets had

undermined coapetition, output would be expected to tall and

prices to rise as BOCs c_ to doainate the aarket. 12 As

bas been sbown, just the opposite bas occurred. Prices have

fallen, the variety and voluae of available services has

grown draaatically, and service providers of all sizes have

thrived in this c~titive environaent.

In contrast with these tanqible, .easurable benefits to

the consuminq public that derive froa a policy of structural

relief, the only "benefits" articulatec:l by opponents of such

relief are not public benefits at all. Rather, tbe benefits

would inure solely to the proponents of structural

separation who would qain the satisfaction of effectively

precludinq a potential coapatitor froa enterinq tbe market.

The ca.aission should not be lec:l to substitute that .easure

of benefit as the yardstick by which to .easure pUblic

benefit.

12 Raus..n and Tardiff at n.6.
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Significantly, the two parties whose responsibility it

is to view issues raised in the Notice from the same pUblic

interest perspective as the Commission agreed that

structural separation imposes substantial costs on the

publi9' As New York observed:

(R]equiring s.parate sUbsidiaries may result
in cu.tomer confusion or inconvenience
as.ociat.d with the los. of branding and one
stop shopping, a reduction ot potential
synergi.tic saving., and the creation of
additional costs that are ultimat.ly borne by
the consumer.

A g.neral requir••ent ot ••parate
sub.idiari.. for all enhanced servic.. would
r ••ult in inetficiencie. and ov.r-regulation
for many pot.ntially ben.ticial cu.tomer
••rvic... In .UII, it is contradictory to
atteapt to foster industry creativity and
div.rsity by .stabli.hing an intlexible
policy r.quiring s.parate sUbsidiarie•• "

Wi.con.in .xpr••••d si.ilar vi.w. about the d.trimental

pUblic int.r.st cons.quence. of structural separation:

Structural separation would i~.e

.ubstantial additional costs without
c~nsurate benetit. structural satequards
would require chang•• in s.rvice delivery,
.uch as .eparate .taft., that would be both
inconveni.nt and confu.ing to final
custoaers. Structural .atequard. would also
tor.clo.e the opportunity to achieve
.cono.ie. of scale and .cope whiCh would
ultimately benetit all con.umers. In Short,

Ii New York at 2, 5. Whil. New York also advocate.
that .tate. should r.tain the authority to impose separate
subsidiary require.ents on a ca••-by-ca.e basis, the
ca.ais.ion's preeaption ot such authority ba.ed on a federal
policy ot structural integration was expressly upheld by the
Ninth circuit. california y. FCC, 39 F.3d 919 (9th eire
1994), cert. denied, U.S. (April 3, 1995).
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[Wisconsin) believes the reimposition of
structural safeguards would be a step
backwards in regulation and impede
achievement of market eff iciency . I.

In short, the record is replete with evidence of actual

and sUbstantial public benefits of structural relief. The••

pUblic benefits far outweigh the private benefits the BOCs'

competitors would reap under structural separation.

Moreover, as shown below, the purported co.ts of structural

relier do not with.tand even minimal scrutiny and thus do

nothinq to undermine the pUblic benefits that are to be

achieved. structural relier clearly i. in the public

interest.

~ Wi.con.in at 6. Wiacon.in also i~licitly concur.
in 8ellSou~'s o~ervation, Bell80utb at 9-13, that
questions concerniftC) the appropriate aoc1el of OHA or deqree
of unbundlift9 are not inherently related to issue. of
structural integration and safeguard. against
discrimination:

OHA is intended to provide nondiscriainatory
acce.. to network service.. It should not be
the t.petu. for ret.position of structural
separation requir...nts siaply becau.e the
JaOdel of OHA adopted is lIOre 1iaited than
that envisioned in the original coaputer III
deci.ion. • • • The priaary need is that
coapetitors must have nOndiscriainatory
acce.. to all el..ents or services that LECs
use in their provision ot enhanced .ervice••

Wisconsin at 8.
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IV. The Net Benefit. of structural Relief Outweigh Any
Benefit. of Separate Subiidiarie.

A. Exptrience And Market Data DlIQn.trate Tbe
Benefit. ot structural Btlief.

since the commis.ion initiated its inquiry into tbe

relative costs and benefit. of structural relief v.rsu.

those of structural separation requirement. in the Computer

111 proceeding, the benetits side of the equation ba. never

baen much in doubt. The history of that proceeding is

replete with example. of banefit. to the American pUblic

that could ba brought about by more efficient, integrated

operation. of the BOC. I enh~ncad .ervice activitie.. In

contra.t, it has baen the adequacy of the .afeguard. impo.ed

on .uch integrated operation. that has been the more

difficult i ••ue with which to contend. A. shown above,

bowever, the ca.e can clearly ba made that the Commi.sion's

existing ONA safeguard. adequately protect again.t acce••

discrimination concerns. As .hown balow, the evidence of

the benefit. of structural relief i. even more ca.pelling

now than it was at the time of the Co..i ••ion l
• pa.t

consideration. of this is.ue.

There are three aspect. of the benefit. analy.is that

are .iCJllificant in this review. Fir.t i. the evidence of

the direct i.pact .tructural relief has bad on the BOC. I

ability to provide- services in previou.ly undar.erved

market.. The .econd important a.pect i. the degree to wbich

the BOC.I participation in particular .arket. has provided
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secondary benefits both to consumers in those markets and to

the economy as a whole. The third i.portant aspect of this

review is that all of thes. benetits have been brought to

bear with no n.gativ. impact on other comp.titors in the

marketplace. In tact, the .vidence d.monstrat•• that the

enhanced s.rvic. industry continues to be on. ot the most

robust seqm.nts ot the American economy. 61

Th. history ot the BOCa' participation in und.rserved

mark.t. i. w.ll chronicled. Prior to the COaput.r III

proceeding, the co_is.ion had denied AT'T'. reque.t for

authority to ott.r voic••••••qinq type s.rvic•• inteqrated

with it. n.twork s.rvic. ott.rinq., ba.ed on the

Comai••ion's .xpectation that other provider. would fill the

existing void tor r ••idential voice m.s.aging s.rvices. 62

A. history show., the coaai••ion's expectation was never

fulfilled and the mas. mark.t for r ••id.ntial voic.

me.saging s.rvice. went larqely unaet.

In contrast, sine. the BOC. began otterinCJ network

ba.ad voice ....aging s.rvice. pur.uant to eZI plana, over

five million cuato••r. are now being .erv84. In S.llSouth's

region alone, subacriber.hip has grown frow. a ba•• of zero

in early 1989 to n.arly 1.3 million subscriber. in January

M u.s. Industrial Outlook 1994, U.S. De~t of
Co_.re., 25-1.

a AMrican Tel_AM and Tel..... C'WMY 'etition
tgr WaiYIr At seaciqn '4.702 ot tbI CgIIi..iAn'. Byl••· and
RMYlatiion., 88 PCC2d 1 (1981)..
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of this year. Of those, approximately 96' are residential

custo.ers.

Th~t there was an existinq but unm.t n.ed tor ma••

mark.t voice .e••aging s.rvices is confirm.d by the rapid

growth in BellSouth's p.n.tration rate" for its M••oryCall

servic.. In only six y.ars of availability, Me.oryCall

s.rvic.'s p.n.tration is 10.1'. In comparison, only four of

the eiqhte.n v.rtical servic.. offered by BellSouth to

r ••id.ntial cu.to.ers have higher pen.tration.. And, of

tho.e four, only on., CLASS Call Return (16.4' pen.tration)

was introduc.d within the la.t ten y.ars. The r.maining

three, Touchtone (66'), Call Waitinq (55.44), and Thr.e Way

Calling (11.1'), have been available for much long.r. Th.

rapid ri.e of M••oryCall .ervic. to the top of the

penetration chart. demon.trat.s the d••irability of network

ba.eel voice ••••aCJinq s.rvic•••

Additionally, this growth has not co.. at the expense

of inCWDbent t.l•••••aqinq ••rvice provider.. Rather, the

primary competition for re.idential ~oice ....aqinq s.rvice

i. the home answ.rinq machine. Indeed, evidence in the

Georqia MeaoryCall proc.edinq indicated that less than two

percent of the incumbents' th.n existinq custo••r base were

r ••tdential subscribers wh.n B.llSouth first introduced

" Penetration rat. is the percentaeJ- of cuato..rs to
whoa a .ervice is available who have sw.c:ribed to the
service. Rate. shown are for residential cuato..rs only.
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MeaoryCall service. M In contrast, approxia.tely 28' ot

resid.ntial phone customers had answ.ring machin... Thus,

the introduction ot network ba.ed voic. m••saging s.rvices

for mass market re.idential custo.ers responded to a need

that was not being met by incumbent service providers.

In addition to the direct benetit to individual

sub.cribers ot the BOCs- voice m•••aging s.rvic•• , the

.vid.nc. indicat•• that more wid••pr.ad ben.tit. are al.o

being r.aliz.d. Con.um.r knowledge and d••and have been

gr.atly sti.ulat.d by the availability ot SOC voice

m•••aging s.rvice., both tho•• of ••llSouth a. w.ll a. those

of other LICs nationwide. Indu.try expert. have projected

that growth in the overall voice ••••aging indu.try will

continue to be spurred in large part by the SOC.' impetus in

re.idential sub.criber growth. By 1999, voice ••••aging

s.rvice sUbscribership is predicted by so.e analy.ts to

exce.d 22.7 million mailboxe•• Q

Increasing con.umer awarene•• in·th. residential voice

m•••aging mark.t has also r ••ulted in increa.ing demand tor

new f.ature. and new function.. Manufacturers of telephone

anaverinq d.vice. have introduced a wide array of new

tea~•• including digital recording and playback media, and

t.atur. integration inclUding caller ID, mUltiple mailboxes,

M iH <;aor,ia _oryelll, R••riftC) Tran.cript at 269,
387.

Q Fro.t' SUllivan/Market Intalligenc., voice
Me••aging Service Markets, at 3-7 (1993).
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naae and number logging, time and date stamping, and call

blocking capabilities in response to this demand. Along

with this added functionality, the price for telephone

answering machines has continued to drop while improved

customer service options such as 800 number "help, lines" and

extended warranty availability are being offered by a number

of major vendors.

As a result of these developaents, the 'market place for

residential voiQe me••aging services has remained extremely

cOliPetitive. At the same time that the BOCs were expanding

their voice me.saging ottering., the answering machine

market continued to show steady growth. In tact, the sale.

ot answering machine. in the United state. have continued to

climb tro. about $838 million in 1989 to about $1.1 billion

in 1994.M That this market remains intensely competitive

is also evidenced by BellSouth's e.timate that in its region

alone telephone answering machine hOlie penetration rates

reached 61' by year end 1994. Thi. compare. con.i.tently

with e.timate. ot nationwide average penetration rates ot

28' in 1989 to 66' in 1994. Q

Thi. burgeoning demand tor cu.to.er control of

~9in9 capabilities continues to drive market innovation.

Ne. personal computer plug-in boards otter both busine.s and

M Yankee Group, YankeeVision COnB\m8r Ca.aunications
White PaPer, "Voice M..saging Service. v•• The Answering
Machine", Vol. 12, NO.1, at 4 (Jan. 1995).

67~
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re.idential customers enhanced personalized voice mail

capabilities tor around $200.00. Cellular and paqinq

messaqe service enhance.ents continue to be introduced

almost weekly, while new technologies and increasing demand

promise a wide array of voice-to-text, text-to-voice, and

possibly even automatic toreiqn lanquaqe translation service

feature. as part of future voice .e••aqinq service option•.

In short, SOC participation in the voice .e••aqinq

service market has both directly provided and indirectly

sti.ulated voice messaqinq service options that had failed

to materialize under prior separate subsidiary requirements.

Siqnificantly, the BOCs have provided or sti8ulated the.e

benefit. while achievinq only a very s..ll share of the

potential market.- This result is in stark contrast to the

dire prediction. that surfaced in the comaission's past

review. of structural relief that the BOCs would effectively

doainate and squelch competition in the markets they chos.

to enter.- Tho.e predictions have nov been shown to be w~y

- JIa, LJL., Haua.an and Tardiff, Benefit. and Costs
of Vertical Intefp:ation of sa.ic and Inhanciad
Teleca..unications service., at 10 ("Hauaaan and Tardiff"),
included herewith as Appendix A.

• Tbe absence of detriaental t.pact on co~tition in
othv enhanced service markets BOCa have entered is also
evident by the explosive qrowth in tho•• market.. As
Hausman and Tardiff recount:

Value added network (VAIl) avvic:ea have qrown
fraa $0.5 billion in 191' to $3.4 billion in
1993. Subacribership to all video text
qateways increased from 715,000 to 6.3

(continued••• )
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